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Abnormally dangerous activity ( Strict liability)

Abnormally dangerous activity is a activity that is not a common usage in the community
and when it proved the duty and breach will be absolute and plaintiff needs to proves
causation and damages.

Here DishWay developed a new product that named UltaKlean and the company knew
that this product cause severe pain if ingested and since this product was using for
washing dishes and there fore if constitute an abnormally dangerous activity because
washing dishes is amounts to a common usage in the community since the people
washes dishes every day and producing a dangerous product which was a common
usage in the community and Dishway knew about the stomach pain and thefore this is
abnormally dangerous activity.

Here Dish way produced a dangerous product and  it was foreseeable that people when using
the the dishwasher the residue will remain on dishes and although it is not unsuall for the
dishwasher powders to leave harmless amount of residue but here the amount actually harmed
Paul when he purchased and used the product for pots to prepare the meal and he actually
harmed and hospitalized from using this product for his dishes.

DishWay will be strictly liable under the the theory of Abnormally dangerous activity to Paul. 

Strict Product liability 

Under the strict product liability plaintiff needs to prove that he used a defective product
and right plaintiff harmed from using the product and results was foreseeable or
unforeseeable use of the product. 

Product will be any product which is in a chain of commerce and plaintiff will be any person that
from costumer to bystander which used the product has a cause of action against the
manufacture of the product and the harm was foreseeable use or misuse of the product.

Here Paul purchased a box of the product from DishWay, so he was the right plaintiff and the
product was defective since he got sick after a normal use of the product which was washing
the pots with it before preparing the meal and it was totally foreseeable using the dish washer in
this way. 

Thus Paul has a cause of action under the product liability against the DishWay.

Manufacturing defect 

The product came in the chain of commerce exactly as the manufacturer expected but it
was defective.

Here Paul will argue that Dishway knew that the cleaning agent cause severe stomach pain but
they still entered the product in the commerce and though Dish Way may arguing that all
detergent products if congested will cause the stomach pain but it is totally usual to wash the
dish with detergent and Paul did not ingest the product and simply washed the pots and the
product as the Dishway sent into the commerce was defective.

Thus Paul has a cause of action for strict liability under the manufacturing defect.

Design defect

the product was came our from a manufacturer not exactly as it was supposed too and there
was a safer and cost efective product that could manufacturer effectively produce.

Here Paul will argue that Dishway knew that the cleaning agent cause severe stomach pain but
they still entered the product in the commerce and though Dish Way may arguing that all
detergent products if congested will cause the stomach pain but it is totally usual to wash the
dish with detergent and Paul did not ingest the product and simply washed the pots but Paul will
argue that Dishway could simply product a safer product that was not be dangerous and could
do test it before sending it into the commerce but the product did not test and that is way it is
defective.

Paul has a cause of action under the design defect.

Fail of warning instruction 

The manufacture needs to warn regarding the danger the product may have in a way that
any consumer or bystander reasonably understood and readable the instructions of use by
putting the label and warning on the product.

Here as the fact says Dshway also failed to put instructions suffice to put the user under
warning that residue of the detergent will makes them sick and thus he breach this duty as
well.

Conclusion

Paul has cause of action under strict product liability against Dishway under theory of both
abnormally dangerous activity and strict product liability.

Misrepresentation

When defendant fraudulently state a fact that is not a true and did not disclose the material fact
in cause of action and the other party relies on it will be liable is the cause of action. 

Here Paul has a cause of action under misrepresentation  because Dishway breached his duty
by advertising a dangerous product while he knew that it cause severe stomach pain when it
ingested but they advertised it as "a revolutionary, safe product  with the most powerful cleaning
agent ever" while it was totally false.

Paul has a cause of action against Dishway under the misrepresentation theory too. 

Negligence

In order a person sue someone under the negligence he needs to prove the duty, breach, actual
cause and proximate cause and damages.

Any person has a duty of act as a reasonable prudent person to all foreseeable plaintiffs.
(Cardozo view). Under the (Andrew view) the duty of care is owed to everyone.

Paul also can sue the Dishway under negligence theory and as the Dishway breach his duty to
users of the product and was actual and and proximate cause of Paul's damages.
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Not sure what this means
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Good start...

Brian
Sticky Note
Some more specificity about this rule could help. Here's where duty, breach, causation, damages come in.

Example: 
Duty
Any commercial supplier in distribution chain of the product has an absolute duty to supply safe products to any foreseeable plaintiff.

Brian
Sticky Note
I think there's confusion between abnormally dangerous activity (ABA) and strict products liability.

An abnormally dangerous activity (or ultrahazardous activity) is an activity that is not of common usage in the area and creates a foreseeable risk of serious harm even when reasonable care is exercised by all actors.

ABA wouldn't apply here. At most, this is a quick slam dunk that raises and dismisses quickly. 

This is why you want to look at past exam questions. They give you context via examples. When you think of an ABA, you think of things like storing or using explosives or dangerous chemicals. When you see a product such as UltraKlean, then it's more likely to be about products liability.

Brian
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Brian
Sticky Note
Even if developing cleaning products were an ABA, your rule was that an ABA is an activity that is NOT a common usage. 

Here, it seems like you're saying it is an ABA because washing dishes (not even producing a cleaning product) is a common usage.

The logic is not clear to me here.

Brian
Sticky Note
This whole paragraph was one sentence. Take logical steps toward the conclusion, not dump words.

Brian
Sticky Note
By the way, the question doesn't even ask about other types of liability other than products liability!
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Brian
Sticky Note
The rule seems generally like what it actually is but is actually isn't. What does "as it was supposed to[]" mean?

If a design defect occurred, it means that the very design resulted in a product not safe for its intended use. You can prove this with the "feasible alternative test" (Product could have been made safer without serious impact on the product’s price or utility) or the "risk-utility test." You touched on the feasible alternative test.

There is a test for manufacturing defect above also.

There are arguments for both manufacturing and design defects. On one hand, DishWay knew the cleaning agent could cause severe stomach pain if ingested, but this is true of all detergent products. It is expected that ingesting would cause stomach issues. But they tested UltraKlean on some surfaces but not on aluminum. Is that a defective design, or some other reason for liability?
of all detergent products.
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I disagree.
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Brian
Sticky Note
Not completely accurate. The question states that "DishWay’s instructions on the product only stated that the product
should not be ingested." This would have been a good portion of the question to plagiarize (write word for word).

These three types of defect were likely the primary source of points.

Brian
Sticky Note
Before concluding, there are DEFENSES you could have discussed: misuse, assumption of risk, comparative negligence, contributory negligence, alteration.

I don't think any of these apply, but raising them would have certainly gotten you points.

Brian
Sticky Note
Causation and damages should have been brought up here, under products liability, not ABA.
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Brian
Sticky Note
There might be potential for this in a real case, but the question only asks about products liability claims. This discussion is very incomplete, unlikely this got you any points.

Comparative and contributory negligence could have been brought up, as mentioned above, but they wouldn't apply since Paul wasn't negligent (this is conclusory of me to say, oh well).

Brian
Sticky Note
Overall, while there was some confusion about the issues and lack of specificity in rules, you still hit on the three main types of defects the question asked about.

The score of 55 is fair. I saw another 55 answer that had a more organized structure with more discussion of the other elements of duty, causation, damages. Possibly, that one was rounded down to a 55, and this answer was rounded up to a 55.




